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No. 1270

IN THE

(Etrtutf Clijurf nf Jlppmfe

For The Ninth Circuit.

CARRIE B. McDOUGALD,
Plaintiff in Error,

vs.

NEW YORK LIFE INSURANCE
COMPANY (a corporation),

Defendant in Error.

BRIEF FOR DEFENDANT IN ERROR.

Plaintiff in error, who was also plaintiff in the

court below, virtually advances two contentions in

support of her writ in error, either of which she

claims is sufficient to entitle her to a reversal of the

judgment complained of.

We shall examine these contentions in the order pre-

sented by her counsel, and in reply thereto contend

that the policy here sued on was not in any force or



effect at the time of the death of John D. McDougald,

named therein as the assured, but had previously tliere-

to terminated for various reasons.

I.

THE POLICY WAS NOT BY ITS OWN TERMS AND RBaARD-

LESS OF THE NEW YORK NOTICE LAW IN FORCE AT

THE TIME OF McDOUGALD'S DEATH.

The policy provides that

:

"This contract is made in consideration of * * *

the payment of four hundred and sixty-five dollars

and cents (being the life premium) on the

Thirtieth day of June in every year during the

continuance of this policy'' (Trans, p. 3).

Among the benefits and provisions of the policy

which are referred to as conditions precedent thereof

(Trans, p. 4) are the following:

"If any premium is not paid on or before the

day when due, this policy shall become void, and
all payments previously made shall remain the

property of the company, except as hereinafter

provided.

"A grace of one month will be allowed in pa}^-

ment of subsequent premiums after this policy shall

have been in force three months. * * * During
the month of grace this policy remains in force,

and the unpaid premium with interest as above

remains an indebtedness to the company which
will be deducted from the amount payable under
this policy if the death of the insured shall occur

during the month.

"This policy will be re-instated on written

application therefor within six months after non-



payment of any premium, subject to evidence of

good health satisfactory to the company, and pay-
ment of premiums to date of re-instatement with
interest at the rate of 5 per cent i3er annum''
(Trans, pp. 7-8).

It is further provided in the policy that after it

has been in force and payment of premiums made to

June 30, 1898, if no indebtedness exists against it,

either paid up insurance to the full amount of the

policy will be given for a limited time thereafter with-

out further payment of premiums, or a reduced amount

of paid up insurance will be endorsed upon the policy,

if proper demand therefor be made within a limited

time (Trans, pp. 8-9).

Throughout the entire policy the payment of pre-

miums when due is made a condition precedent to the

allowance of any benefits under the policy.

Unless, therefore, this policy be governed by a

law which nullifies the foregoing provisions of the

policy or any of them, the failure of the insured to

pay any premium to June 30, 1898 forfeited the entire

policy and all benefits thereunder; and his failure to

have it re-instated during his lifetime after default in

the payment of such premium rendered it of no force

or effect at the time of his death.

In this regard the facts are that the insured at-

tempted to pay the first two years' term insurance by

a promissory note which was never taken up in whole

or in part—in fact it was returned to the maker with

his consent; and no other payment of premiums upon



the policy was ever made by him or on his behalf or

by or on behalf of his assignee of the policy.

We shall hereafter observe that there was no New

York law then in force preventing a forfeiture,

and we shall further note that the Supreme Court

of the United States has expressed its aversion to the

theory upon which this suit was founded, to wit : a

recovery of the benefits of insurance without meeting

its corresponding obligations as being in the nature

of fraud upon the other policy-holders of the company.

Counsel's interpretation of the policy in the court

below and likewise here is virtually as follows: The

policy by its terms was signed and delivered October

4, 1895. The two years' tenn insurance therein pro-

vided covered McDougald's insurance to October 4th,

1897, and not merely to June 30th, 1897, inasmuch

as in the clause providing that the policy should be

incontestable (if the iiremiums had been duly paid)

after it had been in force one full year, that time

was made to commence from the date of the actual ex-

ecution of the contract. Counsel's contention further

is that the first 30tli day of June occurring after the

expiration of the two years' term insurance before

referred to was in 1898 and that a payment of the

annual life premium on that day would, if made, have

covered the insurance from the preceding October 4,

1897, to the following October 4, 1898, or, at the earliest

to June 30, 1898 ; and that, inasmuch as the premium

for this first two years' term insurance was paid by

the promissory note before referred to and as the

next premium, according to his contention, became



payable June 30, 1898, therefore the premiums upon

the policy were paid to the time last named. Con-

sequently, counsel claims that, under the Table of

Guaranties set forth at the bottom of the second

l)age of the policy (Trans, p. 9), the full amount of

insurance was continued without further payment of

premium to January 30, 1901. Since McDougaJd died

November 17th, 1898, it is asserted with confidence

that he was covered by the insurance in question.

Several reasons suggest themselves, indicating that

this contention is not sound. Before discussing these

reasons, however, we desire to call the court's atten-

tion to the fact that plaintiff in error has failed to

bring before the court, not only any of the evidence

taken in the case, some of which, as we shall presently

show, has an important bearing upon the proper inter-

pretation to be placed upon the policy in question, but

has also failed to set forth the entire policy by omitting

the application therefor which, by the very terms of

the policy, is made a part thereof (Trans, p. 3).

See

Gilmore v. Insurance Co., 55 Cal. 123;

Tischler v. Insurance Co., 66 id. 178;

Scheuek v. Insurance Co., 71 id. 28.

But see,

Berliner v. Insurance Co., 121 id. 451

;

Insurance Co. v. McWhirter, 73 Fed. 444, and

cases there cited.

Reliance is placed upon the testimony not only to show

this application, but also to show that the construe-
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tion placed upon the policy by the insured and the

company was identical with that now contended for by

us; and the application before referred to was of

great importance as showing the reason whv the policy

although executed on October 4th, 1895, }l^^ really as of

and intended by the parties thereto as commencing on

the preceding June 30th, 1895.

Of course, every intendment exists in favor of the

correctness of the judgment of the trial court, and

where the record is incomplete it will be conclusively

presumed that the omitted parts sustain the lower

court's decision. Hence plaintiff in error is really not

in a position to complain of any adverse ruling of that

court in the absence of a showing that the omitted

parts of the record had no relevancy thereto or did

not tend to sustain it.

The authorities clearly entitle us to an affirmance

of the judgment of the court below without further

discussion.

In re Yoakam, 103 Cal. 503, 505-6;

Leadbetter et al. v. Lake et al.y 118 id. 515;

Horwege v. Sage et ah, 137 id. 539, 541-2.

We shall not, however, rest the case here, but by

stating what certain parts of the omitted record show

place this court in the light in which the learned judge

of the trial court reached his conclusion.

The application which counsel for plaintiff in

error ignores in his argument and omits from

the record provides that the true date of the policy

was, and the policy was issued as of, June 30, 1895,



in order to make the applicant's age read 46 and

the reason for this is plain. He reached the age of

47 January 1, 1896. He was apparently anxious, how-

ever, to pay a premium based upon his age as of

46. On the 11th of September, 1895, when he made

his application for the policy, he was nearer 47 than

46 years of age. Under a practice not uncommon,

the insurance company acceded to his request, and

virtually said to him:

"By making this policy read from June 30th,

1895, instead of from the date upon which it is

actually issued, i. e., October 4th, 1895, we will

allow you to pay a premium based upon your
age as 46 years, which is $639 for the first two
years ^ insurance, and $465 for each year there-

after, as specified in the policy, instead of a pre-

mium of $672 and $489, respectively, which would
be the premium based upon your age as 47 years."

The company would not, however, agree that the

policy should be incontestable before the expiration

of a full year's time of actual insurance, otherwise

an insured could commit a fraud upon the company

easily by having his policy date back, say, nine months,

and then claim, when the policy had been actually in

force for only three months that it was incontestable

because in force one full year from its date; but it is

only in the clause relating to the incontestability of

the policy that the year is made to run from the actual

time of its execution.

Taking the application in connection with the policy,

defendant in error claims that the two years' term

insurance therein provided expired June 30th, 1897;
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that on the day last named and in order to contmue the

policy further, if the term insurance premium had been

paid, an annual life premium of $465 was payable. As

before stated, neither this nor any subsequent pre-

mium on the policy was ever paid, in whole or in

part. Therefore, according to its terms hereinbefore

quoted, assuming a payment of premium by the note

before referred to, the policy became forfeited at the

expiration of the month of grace after June 30, 1897,

to-wit: July 31, 1897; or, if the Act of 1897 here-

inafter referred to controlled the policy, then it became

forfeited, in the assumed absence of the notice therein

provided for, at the expiration of a year from the time

of such default, to-wit: June 30, 1898. We shall here-

after see that, if the policy was governed by any

New York law upon the subject, it was controlled by

the provisions of the Amendatory New York Notice

Act of April 8th, 1897 ; and, even if no notice whatso-

ever was sent to McDougald or his assignee, it became

forfeited, and plaintiff and the assurer lost all remedy

thereunder, at the latest, on June 30th, 1898, not only by

reason of such default, but also because suit was not

brought upon the policy as provided in that act within

one year from the time when such first default oc-

curred, i. e., within one year from June 30th, 1897.

Further examination of the application and policy

shows it was the intention of the parties thereto that

the date of the policy and the time when the insur-

ance thereunder commenced was June 30th, 1895, and

this intention is sufficiently expressed therein as to

free the contract from any charge of ambiguity. As
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we liave already stated, the application provided that

the policy should be dated as of June 30th, 1895, for

the reasons hereinbefore expressed, although, as a

matter of fact, it was executed on the subsequent 4tli

of October. The life premium is payable on the 30th

day of each June. The twenty year accumulation period

expires on the 30th day of June, 1915, as the court

will observe upon examination of the benefits and

provisions of the policy on the second page thereof

(Trans, p. 4), and the 30th day of June, 1905, marks

the day on and after which tlie company will pay an

amount equal to the total premium, together with the

amount of the policy, if it shall become a claim by

death subsequent to that date but prior to June 30th,

1915 (Trans, p. 6). It was also agreed that the policy

could not be forfeited after it should have been in

force three full years, under certain conditions (Trans,

p. 8), and by the Table of Guaranties the third full

year expired June 30th, 1898 (Trans, p. 9). Thus,

each year referred to in the policy expired on the

30th of June, and not at any other time.

The verbiage employed in the policy naturally and

readily lends itself to the view that the insured waived

insurance from June 30th to October 4th, 1895, in

consideration of obtaining a rate of premium based

on the age of 46 years instead of one computed at

47 years; that the two years' term insurance referred

to terminated June 30th, 1897, assuming payment of

premium therefor, and that upon this day the first

annual or life premium became payable. Payment of

the premium due June 30, 1897 was defaulted, the
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month ^s grace thereafter allowed for each payment

expired July 31, 1897, and on June 30th, 1898, a default

of one year had occurred in the payment of that pre-

mium.

As opposed to this view, the construction which

plaintiff's counsel insist upon applying to the policy

is forced and unnatural. By contending that the two

years' term insurance expired October 4th, 1897, and

that the first annual premium was due June 30th,

1898, he makes a distinct hiatus in the insurance

covered by the policy, and disregards the statement

virtually made therein that the expiration of three

years' insurance is June 30th, 1898, by making the

latter date read October 4th, 1898. According to this

construction, plaintiff must contend that when the two

years' insurance expired the policy was continued in

force without any payment of premium for nearly

nine months thereafter; and, consequently, if the in-

sured had died at any time between October 4th, 1897,

and June 30th, 1898, no premium was due or collectible

for such time, for there is nothing in the policy which

indicates that the payment of a premium on the 30tli

day of June is made to cover prior insurance.

Even if there is any ambiguity in this respect, it

is i^ertinent to obsen^e that the evidence in the case

proves lK)th parties to the contract considered that by

its terms the second (first annual life) premium was due

June 30th, 1897, not a year subsequent thereto. John D.

McDougald gave a note for the first two years' term

premium, which, by reason of his failure to have the

assignee join, either as maker or endorser, was not
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acceptable to the company. He also paid $46.50 as a

part of that premium; and when he failed to give such

a note as was satisfactory to the company in payment

of the balance of that premimn he accepted the re-

turn of the note and the cash which he had thereto-

fore paid. By accepting the return of the note and

money he virtually acknowledged that they did not

constitute payment of such premium. The policy was

thereafter marked lapsed on the company's books.

It is a well known rule of law that when both par-

ties have agreed upon a certain constiniction of an

ambiguous document that construction, if in itself

admissible, will be adopted by the court.

Foster v. Goldschmidt et al., 21 Fed. 70.

Even if the construction of the policy contended for

by counsel for plaintiff in error is sound and the policy

commenced to run from October 4tli, 1895, and not

from the preceding 30tli of June, she still fails to

show a compliance with its necessaiy conditions in

order to entitle her to recover. Admit, for the purpose

of the argument merely, that the first two years' term

insurance expired October 4th, 1897, bearing in mind

that premiums must be paid to June 30, 1898, to bring

the policy under the Table of Guaranties, therein con-

tained; what then? It is not contended—in fact, the

contrary is proven—that any premium was paid

after the first, and the first was only paid

in the manner hereinbefore stated, which really

constituted no payment at all. This premium,

according to her contention, covered the insur-
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ance up to October 4tli, 1897, and at the utmost, it only

paid the premium and purchased insurance up to that

time. It did not pay the premium or buy insurance

up to June 30th, 1898; for if, by counsel's own theory,

a year's premium had been paid at that time, it would

have related back to and been partially devoted to

the payment for insurance in force since the preced-

ing 4th of October. A premium is paid to June 30th,

1898, when it pays for the insurance up to that time,

and not otherwise, which the two years' term insur-

ance premium did not do, unless plaintiff in error

claims that, as the first two years' insurance expired

October 4th, 1897, and the first 30tli day of June there-

after occurred in 1898, the deceased was presented by

the company with nine months' insurance without

charge therefor. In this event, when the premium was

paid if at all, to the expiration of the two years from

October 4th, 1895, it ipso facto carried the insurance

forward to June 30th 1898. We do not believe, how-

ever, that the court will take any such strained or

unnatural view as to the meaning of the contract.

Finally, the Table of Guaranties, to which plaintiff

in error clings for the entire support of her case

upon the interpretation of the policy, specifies in un-

mistakable language that it is effective "provided there

"is no indebtedness against this policy". Unquestion-

ably on the 30th of June, 1898, there was an indebted-

ness against the policy which was never paid. The

l^olicy does not provide any concession respecting paid

up insurance or reduced insurance fully paid up upon

a policy upon which on June 30, 1898, an indebtedness
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existed. An unpaid i^remium due upon a policy is as

much of an indebtedness thereon as a like amount bor-

rowed upon it, either to pay such premium or other-

wise. In fact such unpaid premium is the only in-

debtedness that could exist against the policy when

John D. McDougald died^ Since by its terms the com-

pany will only "loan to the insured the amount of

" any premium or premiums, within the accumulation

" period, as they shall become due, after the premiums
^^ on this policy have been paid for eleven years, to

*' enable him to keep the policy in force'' * # *

(Trans, p. 6). Plaintiff was therefore not entitled to

any insurance for any part of the year in which she

made default in pajanent of premium except, let us ad-

mit for the argument, for the month of grace following

the 30th of June, 1897, or, as she figures the date when

II.

IF THE NEW YORK NOTICE LAW IS APPLICABLE TO THIS

POLICY, IT IS THE ACT OF APRIL 8, 1897, AND NOT

THE ACT OF OCTOBER 1, 1892, WHICH IS THUS

APPLICABLE.

In 1876 the Legislature of the State of New York

passed an act, forbidding life insurance companies to

declare their insurance policies forfeited except after

sending to the policy-holders certain prescribed notices

(Laws, 1876, Chap. 341). This act was amended in

1877 so as to read as follows:
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^^No life insurance company doing business in

the State of New York shall have power to de-

clare forfeited or lapsed any policy hereafter issued

or renewed, by reason of non-payment of any an-

nual premium or interest, or any portion thereof,

except as hereinafter provided. Whenever any
premium or interest due upon any such policy

shall remain unpaid, when due, a written or printed

notice stating tlie amount of such premium or

interest due on such policy, the place where said

premium or interest should be paid, and the per-

son to whom the same is payable, shall be duly

addressed and mailed to the person whose life is

assured, or the assignee of the policy, if notice

of the assig-nment has been given to the company,

at his or her last known post office address, post-

age paid by the company or by an agent of such

company or person appointed by it to collect such

premium. Such notice shall further state that un-

less the said premium or interest then due shall

be paid to the company or to a duly appointed

agent or other person authorized to collect such

premium within thirty days after the mailing of

such notice, the said policy and all payments there-

on will become forfeited and void. In case the

payment demanded by such notice shall be made
within the thirty daVs limited therefor, the same
shall be taken to be in full compliance with the

requirements of the policy in respect to the pay-

ment of said premium or interest, anything there-

in contained to the contrary notwithstanding; but

no such policy shall in any case be forfeited or de-

clared forfeited or lapsed until the expiration of

thirty days after the mailing of such notice. Pro-

vided, however, that a notice stating when the pre-

mium will fall due and that if not paid the policy

and all payments thereon will become forfeited

and void, served in the manner hereinbefore pro-

vided, at least thirty and not more than sixty days
prior to the day when the premium is payable,

shall have the same effect as service of the notice
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hereinbefore provided for.'' (Laws, 1877, Chap.

321.)

In 1892 this act and the act of 1876 were repealed

(Laws, 1892, Chap. 690, Sec. 290 and schedule) and

a new law, which went into effect October 1, 1892, was

enacted as follows:

^'No life insurance corporation doing business

in this state shall declare forfeited, or lapsed, any
policy hereafter issued or renewed, and not issued

upon the payment of monthly or weekly premiums,
or unless the same is a term insurance contract

for one year or less, nor shall any such policy be

forfeited or lapsed, by reason of non-payment when
due of any premium, interest or installment or any
portion thereof required by the terms of the policy

to be paid, unless a written or printed notice stat-

ing the amount of such premium, interest, install-

ment or portion thereof, due on such policy, the

place where it should be paid, and the person

to whom the same is payable, shall be duly ad-

dressed and mailed to the person whose life is

insured, or the assignee of the policy, if notice of

the assignment has been given to the corporation,

at his or her last known post office address, post-

age paid by the corporation, or by an officer there-

of, or person appointed by it to collect such pre-

mium, at least fifteen and not more than forty-

five days prior to the day when the same is

payable.

'^The notice shall also state that unless such

premium, interest, installment, or portion thereof,

then due, shall be paid to the corporation, or to

a duly appointed agent or person authorized to

collect such premium by or before the day it falls

due, the policy and all payments thereon will be-

come forfeited and void except as to the right to a
surrender value or paid up policy as in this chapter

provided.
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^^If the payment demanded by such notice shall

be made within its time limited therefor, it shall

be taken to be in full compliance with the require-

ments of the policy in respect to the time of such

payment; and no such policy shall in any case be

forfeited or declared forfeited or lapsed until the

expiration of thirty days after the mailing of such

notice.

"The affidavit of any officer, clerk, or agent of

the corporation, or of any one authorized to mail

such notice, that the notice required by this sec-

tion has been duly addressed and mailed by the

corporation issuing such policy, shall be presump-

tive evidence that such notice has been dulv given''

(Laws, 1892, Chap. 690, Sec. 92.)

By the same act, however, it was also provided as

follows

:

''The repeal of a law, or any part of it speci-

fied in the annexed schedule, shall not affect or

impair any act done, or right accruing, or ac-

quired, or penalty, forfeiture or punishment in-

curred prior to October 1, 1892, under or by virtue

of the laws so repealed, but the same may be

enjoyed, asserted, enforced, prosecuted or inflicted,

as fully and to the same extent as if such laws

had not been repealed; and all actions or proceed-

ings, civil or criminal, commenced under or by
virtue of the laws so repealed and pending, Sep-

tember 30, 1892, may be prosecuted and defended

to final effect in the same manner as they might

under the laws then existing unless it shall be

otherwise specially provided by law." (Laws,

1892, Chap. 690, Sec. 291.)

And also, as follows:

"The provisions of this chapter so far as they

are substantially the same as those of laws ex-

isting on Sejotember 30, 1892, shall be constnied

as a continuation of such laws, modified or
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amended, according* to the language employed in

this chapter, and not as new enactments, and shall

be applicable to all corporations formed under laws
repealed by this chapter." (Laws, 1892, Chap.
690, Sec. 292.)

In 1897 an act was passed, which went into effect

on April 8, 1897, and of which the following portions

are material to the present argument:

^^ Section 1. Section sixteen of chapter six hun-

dred and ninety of the laws of 1892, entitled ^An
Act in relation to insurance corporations consti-

tuting chapter thirty-eight of the General Laws^
and known as the insurance law, as amended by
chapter nine hundred and seventeen of the laws

of eighteen hundred and ninety-five, is hereby

amended so as to read as follows: * * *

"Sec. 2. Section ninety-two of said chapter is

hereby amended so as to read as follows:

"Section 92. No forfeiture of policy tvithout

notice. No life insurance corporation doing busi-

ness in this state shall within one year after the

default in payment of any premium, installment or

interest declare forfeited or lapsed, any policy here-

after issued or renewed and not issued upon the

payment of monthly or weekly premiums, or unless

the same is a term insurance contract for one

year or less, nor shall any such policy be for-

feited, or lapsed, by reason of non-payment when
due of any premium, interest or installment or any
portion thereof required by the terms of the policy

to be i)aid, uithin one year from the failure to

pay such premimn, interest or installment, unless

a written or printed notice stating the amount of

such premium, interest, installment, or portion

thereof, due on such policy, the place where it shall

be paid, and the person to whom the same is pay-
able, shall have been duly addressed and mailed

to the person whose life is insured, or the assignee

of the policy, if notice of the assignment has been
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given to the corporation, at his or her last known
post office address in this state, postage paid by

the corporation, or by any officer thereof, or per-

son appointed by it to collect such premium, at

least fifteen and not more than forty-five days

prior to the day when the same is payable. The
notice shall also state that unless such premium,

interest, installment or portion thereof, then due,

shall be paid to the corporation, or to the duly

appointed agent or person authorized to collect

such premiums by or before the day it falls due,

the policy and all payments thereon will become
forfeited and void except as to the right of a

surrender value or paid up policy as in this chap-

ter provided. If the payment demanded by such

notice shall be made within its time limited there-

for, it shall be taken to be in full compliance with

the requirements of the policy in respect to the

time of such payment, and no such policy shall

in any case be forfeited or declared forfeited, or

lapsed, until the expiration of thirty days after the

mailing of such notice. The affidavit of any officer,

clerk, or agent of the corporation, or of any one

authorized to mail such notice that the notice re-

quired by this section, has been duly addressed and
mailed by the corporation issuing such policy shall

be presumptive evidence that such notice has been

duly given. No action shall be ynaintained to

recover under a forfeited policy, unless the same
is instituted ivithin one year from the day upon
ivhich default teas 7nade in paying the premium,
installment, interest or portion thereof for which

it is claimed that forfeiture ensued*^ (Laws, 1897,

Chap. 218).

We have given all of the New York legislative Acts

upon the subject and have italicised the portions of the

last act not found in the act which it amended, in

order that the court may obseiTe their relation to

each other; and it will be noted that the Act of
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1897 does not contain the saving clause found in the

Act of 1892.

Although we believe that the courts of New York

would decide, if the question were presented to them,

that the notices sent by the insurance company to the

insured and to the assignee of the policy conformed

with the requirements of the law,

McDougald vs. Provident, etc., Society
y
post,

although this court has held to the contrary,

Mutual Life Ins. Co. vs. Bingley, post,

nevertheless we shall assume, for the purpose of this

arg-ument that at no time did the defendant in error

send any notices, required by the New York statutes,

respecting the due dates of premiums on this policy.

It is claimed, accordingly, by plaintiff in error that the

default in the payment of premiums was excused and

that the policy was in force at the time of the death

of the insured. Waiving, temporarily, the contention

to which we shall briefly hereafter advert, that this

policy was not subject to the provisions of the New

York statutes where its provisions conflict therewith,

but conceding, for the purpose of the argument, that

this contract is governed by the law of the State of

New York, nevertheless, we respectfully submit, the

policy in question became forfeited before John D.

McDougald 's death, and, therefore, this action cannot

be maintained.

The litigation over life insurance policies in this

circuit has made the court already familiar with the

fact that ever since 1876 there has been at all times
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in force in the State of New York some statute re-

quiring insurance companies to send certain notices

as a condition to the immediate forfeiture of insurance

policies for nonpayment of premium. It is a familiar

fact, too, that the legislature of that state has not

been content with the original law enacted in 1876 but

has at various times altered the law in this regard.

Of these changes, as we have already stated, there

have been three made in the years 1877, 1892 and 1897,

respectively.

The most important and significant change in the

law was made in 1897, yet the alterations made at

other times were not immaterial; and in considering

the history of any insurance policy which covers a

period within which any of these changes has been

made, it may become in the highest degree material^

what law is to govern. Such a case is the one at bar,

where the right of action of plaintiff in error depends

upon the establishment of the contention that the act

in force at the time of the issuance of the policy,

rather than that in force at the time of the death of

the insured, is applicable where, during the period

lapsing between these times, the law has been mater-

ially amended.

In all of these statutes the peculiar wording that

defines the scope of the legislation has been repeated.

To quote these words, each act applies in terms to

*'any policy hereafter issued or renewed' \ If in any

given case the policy has been issued since the last

enactment of the legislature, no possible question can

arise. If renewed since that enactment, although
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issued prior thereto, it may be similarly conceded that

the application of the statute is in that case, too, a com-

paratively simple matter. But it may well happen

that a forfeiture is claimed on a policy which has been

neither issued nor renewed since the last change in the

act. Though there is some doubt as to the construc-

tion to be given the word ^'renewed" to which we shall

hereafter refer, let us assume that this policy was not

renewed since the date of the last change in this act,

April 8, 1897.

Three conceivable theories can then be suggested

under which these laws can be applied to this policy:

1st. Any policy issued or renewed during the period

elapsing between one of these enactments and the suc-

ceeding one remains governed, in spite of the new

enactment, by the act under which it was thus issued

or renewed, and is only brought by a fresh renewal

subsequent to the second enactment under the opera-

tion of the 'latter—that is to say, the old act remains

in force for a qualified purpose. It covers certain

policies for a certain period and then hands them over,

if renewed, to the protection afforded by the new

statute. This is virtually the contention of the plaintiff

in error.

2nd. Or such a policy is not governed by any

statute at all after the new enactment until and unless

by a renewal it is brought within the operation of the

latter—that is to say, the old act is completely oblit-

erated under this theory. It is as if the old statute

never existed; and there is no law restricting the
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right to forfeit any policies except such as have been

issued or renewed since the most recent enactment.

3rd. Or, finally, the expression "hereafter issued

or renewed'' in each fresh enactment is to be con-

strued as relating back to the period at which its

predecessor was enacted and as bringing all policies

within the scope of the new law. The scope of opera-

tion of the existing law remains always the same; the

mode of operation alone is changed. It is as if that

part of the act which defines its scope were never re-

enacted, but always continued in force unchanged from

the date of the first enactment, the changes being made

in the balance of the act alone, and therefore affecting

in future all policies issued or renewed at any time

after the original enactment.

We believe we shall establish, to the satisfaction of

the court, that the first of these three theories is un-

tenable. Either one of the other two theories, as we

shall see, will defeat this action, regardless of any

other point involved, and, strictly speaking, it will be

unnecessary to decide between them; but we believe

the latter will prove to be the theory which will best

commend itself to the court.

1. The provisions of the New York statute in re-

gard to notice are not such a part of the contract of

insurance that the statute may not be amended or re-

pealed at the will of the legislature ivithout impairing

the obligation of such contract.

It is necessary to our argument that the provisions

of the New York statute should be held to be consti-
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tutionally alterable by the legislature at its pleasure.

We shall shortly see that this has been authoritatively

determined. On the other hand if, when this policy was

issued in 1895, the law in this regard then in force

became an element in the contract, so that to alter it

would be to impair the obligation of that contract^

there is nothing further to be said upon this phase

of the case. When the question was first presented to

the Court of Appeals in New York that court decided

without hesitation that the legislature could make the

law applicable to existing contracts and impose in

future on the insurance companies the duty of sending

notices as a condition to the forfeiture of policies

already issued. The only question discussed in that

opinion, in fact, is the question whether by making the

act applicable to policies thereafter "renewed'', the

legislature meant it to apply to policies theretofore

issued, on which the annual premimns should be there-

after paid, and which should be in that sense "re-

newed". The court held that such policies were "re-

newed" within the meaning of the act, and could not

be forfeited unless notice were sent.

Carter vs. Brooklyn Life Ins. Co., 110 N. Y. 15.

This case has never been questioned in New York,

although there has been some conflict between the

courts of that state and of the United States respecting

the meaning of that term.

New York Life Lis. Co. v. Statham, 93 U. S. 24;

McMasters v. New York Life his. Co., 183 id. 25;
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but the New York decision is controlling as to the

proper interpretation of a statute of that state.

Banholzer v. New York Life Ins. Co., 178 U.

S. 402.

The Carter case was followed in the recent case of

Rowe V, Brooklyn Life Ins. Co., 42 N. Y.

Suppl. 646;

and the same doctrine was more explicitly adopted in

the case of

Baldwin v. Provident Sav. Life Assur. Soc, 48

N. Y. Supp. 463.

In that case, as in the Rosenplaenter case, herein-

after referred to, the court applied the act of 1892 to

a policy issued prior to its passage. The latter act,

unlike its predecessor of 1877, exempted certain classes

of policies from the operation of the statute, and re-

lieved the insurance companies in the case of such

policies from the necessity of giving notices concerning

payment of premiums. The court held the policy there

in question belonged to one of the classes thus ex-

empted, and therefore became forfeited, although under

the act of 1877, which was in force when the policy

was issued, the policy-holder was entitled to a notice

before his policy could be forfeited.

In a case recently decided by this court, the principle

was taken for granted. In

Mut. Life Ins. Co. v. Dinghy, 100 Fed. 408,

the act of 1892, though it did not go into effect until

October 1, was applied to a policy issued May 24, 1892.
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The same question was elaborately discussed by the

Circuit Court in the sixth circuit, in the case of

Rosenplaenter v. Provident Savings Life Assur.

Soc, 91 Fed. 728,

and the reasoning of that court was approved and

quoted by the Circuit Court of Appeals in affirming that

decision.

Rosenplaenter v. Provident Savings Society, 96

Fed. 721; 46 L. R. A. 473.

As was said by the Circuit Court of Appeals in that

case

:

"The subsequent repeal of this statute does not

impair the obligation of the contract in respect

to premiums which should mature thereafter. The
repeal simply permits the contract into which the

parties have entered to be enforced according to

its own terms and conditions.''

And again

:

"Laws repealing laws which prevent the opera-

tion of contracts otherwise within the competency
of the parties, and permit their enforcement accord-

ing to their terms have never been regarded as

laws impairing the obligation of contracts, or as

an impairment of vested rights."

The court cited in support of its views:

Eivell V. Daggs, 108 U. S. 143

;

Gross V. Mortgage Co., 108 U. S. 477;

and quoted the familiar extract from

Satterlee v. Matthewson, 2 Pet. 380, 412:

"It is not easy to perceive how a law which gives

validity to a void contract, can be said to impair

the obligation of that contract."



26

When a policy holder seeks to apply this statute he

is asking to be relieved from his express undertaking

and from his failure to meet obligations which he has

expressly assmned by the explicit terms of his policy.

And finally the point was conceded and the decision

in the Rosenplaenter case approved in the opinion of

the Circuit Court for this district in the case^of __ ,

Hathaway v. Mutual Life Ins. Co., "tM Fed. -8i5-|

4» C. C, x\. 655.

The onlv case to the contrarv of which we are aware

is that of

Germania Life his. Co. v. Peetz, 47 S. W. 687.

That is a decision of an intennediate court in Texas

and distinguishes the Carter case (supra) on no better

ground than that the legislature may increase the con-

tractual burdens of an insurance company but cannot

lighten them—the very rediictio ad absurdum which was

used by the learned court which decided the Eosen-

l)laenter case to point its decision.

It seems clear to us, then, that this statute is merely

a regulation of the business of insurance companies

which can be imposed or withdrawn at the pleasure of

the legislature. If it is not, then the expression "any

policy hereafter renewed'' is meaningless, and the

legislature on the passage of the original act assumed

a power which it did not possess, and has repeated

the offense at each new enactment. Accepting, then,

the conclusion that the application of these provisions

and of any modification of them to existing policies is

at all times within the power of the legislature, the
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question becomes one merely as to what the legislature

has actually done.

2. The act of 1892 ceased to he operative on April

8, 1897, as to all premiums thereafter falling due

tvhether on policies theretofore or thereafter issued or

renewed.

It will assist us to see the effect of these amend-

ments in the statute if we first consider the effect of

an out and out repeal of the earlier by the later act.

Suppose the legislature of the State of New York

in 1897, instead of modifying the act of 1892 and

without attempting to make any new provision in re-

gard to the same subject matter, and without express

resei'\^ation of any existing rights, had simply repealed

the act of 1892—all provisions of the statutory law,

that is to say, which prohibited the forfeiture of in-

surance policies for default in the premiums without

the sending of notices thereof. Take this same con-

tract of insurance which was entered into on the 4th

day of October, 1895, and suppose the repeal of the

act of 1892, to have been made on the 8th day of April,

1897, the day on which, as a matter of fact, the modified

law went into effect. A new premium fell due accord-

ing to the terms of the policy on June 30, 1897. By

the terms of the policy, it would be avoided by a fail-

ure to pay this premium on that day or within a month

of grace thereafter, and it was not provided in the

policy that the insured should be entitled to a notice

regarding these premiums before the policy became

avoided. If the unqualified repeal had been made

in April, 1897, what would have been its effect as
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regards this premium falling due on the following 30th

of June? If we concede that a repeal of this law is

not unconstitutional as impairing the obligation of a

contract, there can be but one answer to this question.

The repeal would have left the parties with their rights

determined only by the express terms of their con-

tract. There would have been in June, 1897, no law

forbidding the forfeiture without notice, and the policy

would have lapsed at the expiration of a month from

the default in the payment of premium. It is impos-

sible to escape this conclusion. The legislative pro-

hibition of the forfeiture, which alone stood in the

way, would have been withdrawn, and, now that the

statute has become a dead letter, there would have been

nothing to prevent the Insurance Company from doing

what it could not have done as long as tlie statute was

alive.

'^When an act expires or is repealed, it is, as

regards its operative effect, considered, in the

absence of provision to the contrar^^ as if it had
never existed, except as to matters and transac-

tions past and closed. As to all future matters,

all steps yet to be taken, the repealed statute upon
which they are based is treated as utterly oblit-

erated.
'

'

Endlichy Interpretation of Statutes, Sec. 478.

' * The amount of the whole comes to this : that

a repealing clause is such an express enactment

as necessarily divests all inchoate rights which

have arisen under the statute which it destroys.

These rights are but an incident to the statute and
fall with it, unless saved by express words in the

repealing clause.''

Butler V. Palmer, 1 Hill 324, 334.
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The repeal of an act conferring jurisdiction of a con-

troversy on a particular court necessitates the dis-

missal of actions, though commenced prior to the re-

peal and based on occurrences which took place while

the act was in force.

U. S. V. Kelly f 97 Fed. 460, and cases there cited.

It makes innocent acts which were criminal at the

time they were committed, and prevents their punish-

ment.

State V. Lewis, (S. C.) 33 S. E. 351;

State V, Manseh (S. C.) 30 S. E. 481.

It legalizes contracts which were illegal when they

were made.

Beaton v. Dennis, (Tenn.) 52 S. W. 175.

In Kennedy v. Adams, (Nev.) 51 Pac. 840, the fol-

lowing question was under discussion: After a claim

against an estate had been presented and been dis-

allowed, the statute allowing three months from such

disallowance within which to bring an action was

repealed, and a new act passed shortening the period

to thirty days. It was held that the action on this claim,

not having been brought within 30 days, was barred.

In Eivell V. Daggs, 108 U. S. 143, the Supreme Court

of the United States held that the defense of usury

could not be interposed to an action instituted subse-

quent to the repeal of the usury law, though the con-

tract in suit was made while it was still in force and

although that law declared such a contract void.
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These principles are well settled and further illus-

tration is unnecessary. We need only refer to the

leading text books, where the matter is discussed and

authoritative decisions are cited.

Sedffivickj Statutory Construction, pp. 108

et seq.

;

Endlichy Interpretation of Statutes, Sees. 478

et seq.

If the New York legislature had in 1897 unequivo-

cally and unreserv^edly repealed the prior act in regard

to this matter and made no new enactment upon the

subject, there cannot be two opinions as to what would

have become of the policy in suit here in June, 1897,

when the due date of the premium came and went,

and the premium remained unpaid. The law which

gave the policy holder the right to his notice, would

have been gone, and that would have ended the whole

matter. By no process of finely drawn reasoning could

counsel for plaintiff in error have kept the statute alive

for the benefit of this policy holder after it had once

been repealed. He would have been driven back on

the constitutional argument that the repealed act had

become a part of the contract and so would remain

as an element thereof, though no longer a law. We
think he could have referred to no principle of the

law, and no decided case, which, as a matter of statu-

tory construction, would have supported an implied

reservation of existing policies from the effect of an

unqualified repeal.
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Indeed, the act which prevented the forfeiture hav-

ing been unreservedly repealed, a grave question would

have arisen whether the companies could not have de-

clared forfeited policies on which default had been

made in the payment of premiums even prior to the

repeal. It would then have been no longer the legis-

lative policy that they should be restricted in their

mode of declaring policies forfeited. Is there any

reason for thinking that the statute, which would

no longer have any force, would nevertheless protect

the policy holders against their defaults, even though

these defaults had occurred prior to the repeal and

when the act was in force? It seems to us possible

that in the case of an absolute repeal, with no sav-

ing clause and no new enactment, the insurance com-

panies might consistently maintain their right to de-

clare forfeiture for past delinquencies. Could they

not say to their policy holders:

^'You did not pay your premiums prior to 1897.

It is true that we did not send you the notice pre-

scribed by the law then in force. But that law
is now repealed and we are at liberty now to de-

clare a forfeiture. We accordingly declare your
policies forfeited under their terms for your de-

fault in these past years."

We are by no means sure that under an unqualified re-

peal they would not have had that right. And this brings

us directly to what the legislature actually did do in

1897. We have elaborated the preceding portion of our

argument to what seems perhaps an unnecessary length

in view of the fact that it is based in part on a sup-

position, but its importance cannot be overrated; for
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the legislature in 1897 virtually repealed so much of the

act of 1892 as is inconsistent therewith, without the

reservation and rule of construction which the earlier

act contained in Sees. 291 and 292 thereof. The new

enactment and its rule of construction we shall con-

sider later. For the present, we shall discuss the effect

of the repeal.

When the act of 1892 repealed the earlier acts in

pari materia
J
a saving clause provided that the repeal

should not affect rights already acquired under the

laws repealed; and it was authoritatively determined

that this clause did not reserve to the holders of exist-

ing policies the right to future notices under the

earlier act, as a condition of forfeiture.

Rosenplaenter v. Provident etc. Society, -supra.

The earlier act conferred upon those who took out

policies while it remained on the statute book the right

to a notice only during such times as the statute itself

remained in force. The right under the statute to a

notice was not a continuing one, vesting once for all at

the time of the issuance of the policy; but it was

simply conferred year by year as the premiums fell

due, and so long as the statute which required the

notice remained in force. It was the exemption from

forfeiture year by year if the company should not send

the notice that was so acquired under the statute, but

only while the latter was unrepealed.

As before observed, however, the act of 1897 con-

tained no such reservation or rule of construction as

that found in the act of 1892. The later act amended
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the earlier one and thereby virtually repealed such

portions thereof as were not carried forward in the

amendatory act. By the reservation contained in the

act of 1892 the insurance companies were prohibited

from doing exactly what we have seen they might have

attempted to do if there had been an unqualified re-

peal—declare policies forfeited for past defaults. It

was protection from any such action on the part of

the insurance companies, and not protection from for-

feiture for future defaults, which this reservation was

intended to afford. The latter was a right which, in

the nature of things, could not accrue or be acquired

until the time when the premium should fall due, and

the statute must be in force at that time in order to

confer it.

Moreover, it is impossible to construe the reserva-

tion contained in the act of 1892 as conferring pro-

tection to holders of then existing policies from for-

feiture for future defaults, since hopeless confusion

would arise in attempting to apply the positive enact-

ments of 1892 and 1897. Suppose a policy issued prior

to 1892 and therefore, let us say, within the saving

clause of the earlier act for its whole life, be renewed

after the act of 1892 went into force. By the express

terms of that act it is then brought under its operation

also. Are both statutes to govern that policy thence-

forth; or, if not, by what principle of construction can

it be said that either one statute or the other, if in-

consistent, is to be exclusively operative! How much

more evident is it, therefore, that since the act of

1897 does not contain the reservation found in the act
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of 1892, the latter affords no protection to holders of

then existing policies who have defaulted in the pay-

ment of their premiums after it was virtually repealed.

Nor is there any authority for giving to a reserva-

tion of accrued rights, when an earlier act has been

amended as here shown, such a construction as here

contended for by the learned counsel for plaintiff in

error. An instructive case on the question of what

constitutes an accrued right, within the meaning of such

a reservation, was decided by this court.

Richards v. Bellingham Bay Land Co., 54 Fed.

209; 4 C. C. A. 290; 7 U. S. App. 494.

The statutes of Washington, providing for com-

munity property and abolishing the right of dower

with a reservation of accrued rights, were under dis-

cussion by the court. It was held that marriage and

the acquisition of loroperty by the husband while the

dower act was in force did not give the wife a right

which was reserved from the operation of the repeal.

Such right as she had was still inchoate and outside

the saving clause. It seems to us clear that the right

to exemption from forfeiture for future defaults under

such a statute as we are considering is likewise merely

inchoate and therefore not reserved.

The cases already cited of

Baldwin v. Provident Sav. Life Assur. 'Soc,

supra, and

Rosenplaenter v. Provident Sav. Life Assur.

Soc.y supra,

are both authorities for our position.
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In the latter case it is said:

''When the act of 1877 was repealed by the act

of 1892, the whole subject was thereafter regulated
only by the latter act."

3. The word ''hereafter^' in the various enactments

providing for notice is to be construed as relating back

to the time of the enactment of the original statute in

this regard.

If our reasoning thus far is correct, we have dis-

posed of the only point necessary to a decision favor-

able to defendant in error under our construction of

the policy. It is stoutly contended, however, by plain-

tiff in error that this policy did not and could not come

within the operation of the statute of 1897, because it

was neither issued nor renewed subsequent to April 8,

1897, when the statute of that year went into effect.

The case of plaintiff in error in this respect rests on

the theory that the act of 1892 continued to apply to

this policy until the insured's death in 1898. If we are

right in our contention that this is not the law, her

case must fall. If it is true that the statute of 1892

did not become an element in the contract made subse-

quent to its enactment so as to be beyond the reach

of the legislature, and that the repeal or amendment

of that act deprived the holders of policies issued while

it was in force of any right to a notice subsequent to

its repeal, and that an insurer might without the giv-

ing of notice cause a policy to be forfeited at the

expiration of a year from the default made in the pay-

ment of a premium, as provided in the act of 1897,

then, conceding what is not only conceded, but earnestly
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asserted by plaintiff in error, that the act of 1897

has no application to this policy, it follows, as a matter

of course, that subsequent to the repeal of that part

of the act of 1892, which is inconsis,tent with the act of

1897, there was no such inconsistent statute in force

requiring any notice on the policy, and it could be

forfeited according to its terms, immediately upon or

at the expiration of a month after default in payment

of a premium. In other words, conceding, for the

argument, that the premium for the first two years'

term insurance was paid, this policy lapsed in the

summer of 1897 and plaintiff in error has no right of

action.

Counsel might argue, however, that this very con-

clusion is a reductio ad ahsurdum which proves his

case; that the legislature cannot conceivably have in-

tended to relieve insurance companies of all their obli-

gations on i^olicies theretofore issued, while it still

emphatically reiterated its requirements in regard to

policies issued in the future. While we do not con-

cede that even this conclusion could weaken the force

of our reasoning, which depends not on conjecture as

to the intent of the legislature, but on well-settled

principles of statutory construction, still we are satis-

fied that it is not the inevitable result of our reason-

ing, but that there is good ground for a construction

of these statutes which will harmonize completely the

legislative policy in regard to this matter. It seems

to us, in other words, perfectly conceivable that the

legislature, in making its successive changes in the

law, never intended to alter the scope of its opera-
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tion but only its mode; that the successive acts are to

be construed as respectively applicable to all policies

still in force which had been issued or renewed since

the time when the first act was placed on the statute

books; that at any given time we have not two or

three conflicting acts in force applicable to as many

different classes of policies, but one act only, applicable

to all policies which are still in force and which have

ever come within the operation of any law on the

subject.

Let us take first the repeal and new enactment in

1892. As we have already seen, the repealing act con-

tained this section

:

"The provisions of this chapter so far as they

are substantially the same as those of laws exist-

ing on September 30, 1892, shall be construed as a

continuation of such laws, modified or amended
according to the language employed in this chapter

and not as new enactments."

There was thus enacted what has been regarded in

many jurisdictions as a general rule of statutory con-

struction eminently fair in its operation. If a criminal

statute, for instance, is repealed and a new one cover-

ing similar ground is enacted, it is generally held that

the effect of the repeal is not the ordinary effect of a

repeal which we have pointed out, and that acts com-

mitted while the first law was in force are not made

entirely innocent thereby, but come within the opera-

tion of the new \srw as though it were merely a modi-

fication of the old law, some law on the subject being

continuously in force. This is, of course, a very dif-

ferent thing from holding that the old law still re-
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mains in force. The old law is not in force for anv

purpose; but the new law is applicable in future to

matters arising out of past transactions.

Endlkli, Interpretation of Statutes, Sec. 490;

Florida, etc., R. Co, v. Foxivorth, (Fla.) 25

So. 338;

Commonivealth v. Herrick, 6 Cusli. 465

;

Est. of Prime, 136 X. Y. 347.

In other words, under well recognized rules of con-

struction, the new act is to be construed as an amend-

ment is to be construed—not as a repeal of the old

law, and an enactment of a new one, but as if the old

law continuously existed, only for the future in a modi-

tied fonn.

Black, Interpretation of Laics, p. 359.

We quote from the latter authority in regard to the

effect of such an amendment:

^^In the first place, as to those portions of the

original statute which the amendatory act simply

retains, it is not generally to be construed as a

new enactment. It does not repeal those pro-

visions and then re-enact them in the same terms,

but they are to be considered as remaining in force

from the time of the original enactment, and as

being merely continued in operation by the amenda-
tory statute.

> y

And again (Ibid., p. 357)

:

*^An amendment of a statute by a subsequent

act operates precisely as if the subject matter of

the amendment had been incorporated in the prior

act at the time of its adoption so far as regards

any action had after the amendment is made.
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* * * And where an amendatoiy act uses the

language ^ under the limitations herein provided',

this must be taken to refer to the limitations in

the original act as it stands after all the amend-
ments thereto are introduced into their proper
places therein.''

See also,

McKibben v. Lester, 9 Ohio St. 627.

The rule of construction by which an amended act

is to be deemed to have remained in existence ever since

the original enactment, in all respects except as regards

the particular modification adopted, was accepted by

the New York Court of Appeals in the early case of

Ely V. Holton, 15 N. Y. 595.

In that case an act was under consideration which

modified a prior act in regard to apjDcals ^'from deter-

minations hereafter made" by adding certain new

classes of actions in which apjoeals might be taken.

The court said in part:

^'ISTor do we think that the consideration that

the amended section reads, as the original one did,

that this court shall have jurisdiction to review

determinations ^lereafter made', limits the effect

of the amended portions or the newly introduced

provisions to cases in which the judgments
appealed from were rendered after the amendment
took effect. That is a portion of the old section

which is preserved unaltered. When it was first

enacted, it was thought expedient to confine the

review by this court to future judgments and
orders; but the incorx^oration of the amendment
into a section which was originally thus limited,

does not prove that the new provisions are to be
confined to determinations future in relation to the

time the amendment took effect."
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A few years later the question was presented in a

case which, we submit, is exactly in point here and lays

down the rule which must govern this case. "We refer

to the case of

Moore v. Mausert, 5 Lans. 173; s. c. (on appeal)

49 N. Y. 332.

That case involved the following facts: At various

times from February to April, 1869, materials were

furnished by plaintiff for the building of certain houses

by defendant. During all these times the mechanics'

lien law provided for a lien in the case of materials

'^hereafter" furnished, to be created by the filing of

a notice with the town clerk. On the 4th of May, 1869,

and after these materials had been furnished, the law

was amended, retaining the same phraseology^ and re-

peating the word "hereafter", but providing for the

filing of the notice with the county clerk instead of with

the town clerk. On the 15th of the same month plaintiff,

on the theory that the old act was still in force as re-

gards materials furnished prior to the amendment, filed

his notice with the toivn clerk, as was provided by the

old act, and subsequently brought this action to fore-

close the lien. The Supreme Court held that the plaintiff

could not recover. The case of

Ely V. HoltoUy supra.

was cited and quoted from with approval, and the fol-

lowing conclusion drawn:

"The ivord ^hereafter', as employed in the

amended act, relates haek, and must he considered

as including a claim made by a person for labor

performed or materials furnished after the act of
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1854 took effect, and the place of filing the notice

after the amendment of 1869 must be in the

comity clerk's office instead of the town clerk's

office. The amendment simply directs a dif-

ferent place for filing the notice, without
in any way interfering with any claim ac-

cruing after the act of 1854, and was not in-

tended to make this provision applicable only to

cases where claims accrued after it became a law.

Notice of all claims tchich arose prior to this

amendment, as well as those arising afterwards,
stand upon the same footing, and the law is only
changed as to the place of filing the notice/^

This decision was affirmed by the Court of Appeals

in an opinion in which the reasoning of the General

Term was closely followed. The same principle has

been applied in the later decisions and has remained

unquestioned to this day, and these decisions, con-

taining the rules of construction adopted by the highest

court in the state from which the statute comes, must

govern the construction of the statute in question

here.

It follows, of course, that the act of 1892 became im-

mediately applicable to policies which had been sub-

ject to the act of 1877, which it superseded, and the

act of 1897 in like manner supersedes the act of 1892.

It has been sometimes said that the word ''here-

after" repeated in an amendatory statute should be

construed distributively, that is to say, that in so far

as the new statute is identical with the old one the

word "hereafter" is to be construed as of the date

of the original enactment ; but in so far as the new

statute contains additional provisions it is to be con-
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strued as of the date of the new enactment. This is

possible, of course, in cases where the new matter is

distinctly separable from the old; and something like

it perhaps was done in the case of Ely v. Holton, supra.

In some cases a similar application will appear to be

obviously in conformity with the legislative intent.

People V. Circuit Judge, 37 Mich. 287.

But the T3resumption is always the other way; and

in cases where the new provisions are inextricably

mingled with the old and where it is obvious that the

legislature was establishing an entirely new and com-

plete system, the only practicable solution is that

adopted in the case of Moore v. Mausert, supra, which

we feel must control this case. There is certainly

nothing in the act of 1897 which can be segregated

and made applicable as a continuation of the act of

1892 to policies theretofore issued. We must either

accept the conclusion that there was thenceforth no

provision at all in regard to such policies or that the

act of 1897 applied in its entirety.

If our statement of the rules of statutoiy construc-

tion here applicable are correct, it follows inevitably

that this policy came under the operation of the statute

of 1897, when enacted. This amendment of the act

of 1892, which was an entire re-enactment and covered

the whole ground of the prior act, operated as effect-

ively to repeal that act as though it had been repealed

in so many words.

''If a sfatuie or section of a statute is re-

enacted, it is totally inconsistent with the idea that

the old statute or section still remains in force,



43

or has vitality for any purpose ivhatever. The re-

enactment creates aneiv the rule of action, and
even if there was not the slightest difference in the

phraseology of the tivo, the latter alone can be re-

ferred to as the law, and the former stands to all

intent as if absolutely and expressly repealed.^*

Billings v. Harvey, 6 Cal. 381, 384;

Hoffman v. Hall, 102 Cal. 26.

The decisions and authorities already cited recognize

that the principles of construction which we have been

discussing apply to a statute amending another

statute "so as to read as follows". This is the form

in which the section in question was amended. (Laws,

1897, Chap. 218, Sec. 2.)

The rule is thus laid down:

"When an amendatory act provides that the

original statute shall be amended 'so as to read as

follows ^ and thereupon repeats some of the clauses

or provisions of the amended statute and omits

others, and at the same time introduces certain

new clauses or sections, there are three points

which must be chiefly noticed in regard to its

operation and effect. In the first place, as to those

portions of the original statute which the amenda-
tory act simply retains, it is not generally to be

construed as a new enactment. It does not repeal

those provisions and then re-enact them in the

same terms, but they are to be considered as re-

maining in force from the time of the original

enactment, and as being merely continued in opera-

tion by the amendatory statute. * * * i^i the

second place, those provisions which are newly
added by the amendatory statute are not to be con-

sidered as having been in force from the begin-

ning. They take effect from the time of the enact-

ment of the amendatory act, and derive their whole

efficacy and vitality from the amending law, and



44

not from that amended. * * * /,^ fj^^ third

place, all those provisions of the original statute

which are not repeated in the amending statute

are abrogated or repealed thereby, and are there-

after of no force or effect whatever/'

Black, Interpretation of Laics, pp. 359, 360.

That is to say, the act of 1897 operates exactly on

the act of 1892 as the latter did on the act of 1877,

in spite of the different mode in which the repeal and

re-enactment are effected. Our argument in regard

to the act of 1892 is, therefore, applicable to the act

of 1897, and leads irresistibly to the conclusion that

after the passage of the latter act, it was the only

act in force requiring the sending of notices and that

it accordingly applied to policies, like the one in the

case at bar, already issued. We will not prolong our

discussion of this point, but will refer merely to the

following authorities in confirmation of our position:

Sedgwick, Statutory Construction, p. 110 note,

and cases cited;

Sutherland, Statutory Construction, Sec. 133, and

cases cited;

Endlich, Interpretation of Statutes, Sec. 196;

In re Connellan, 56 X. Y. Suppl. 157;

Hoffman v. Hall, 102 Cal. 26;

Somers v. Commonwealth, (Va.) 33 S. E. 381;

Shadewald v. Phillips, (Minn.) 75 N. W. 717;

U. S. V. Kelly, 97 Fed. 460.

We have but a word in conclusion on this branch

of the argument. It has been said that to make these

statutes operate on policies already issued is to make
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them retroactive in their operation, and that, there-

fore, such construction is to be avoided, if possible.

We have seen that, even if it does make them retro-

active, there is no better solution of the difficulty. But

that does not seem to us to be its effect.

*'A statute is not retrospective in the sense

under consideration, because a part of the re-

quisites for its action is drawn from a time ante-

cedent to its passage. yy

Endlich, Interpretation of Statutes, Sec. 280.

A criminal act is not retrospective because it operates

on individuals born before its passage. An act re-

quiring foreign corporations to name an agent on whom

process may be served is not retroactive because it

applies to corporations already formed, or because it

applies to corporations already doing business in the

state. To apply a statute, in regard to forfeiture, to

premiums which have already fallen due would be to

make it retroactive. But it seems to us that it is not

properly thus characterized merely because it is applied

to existing contracts. Its whole operation is still in

the future. A statute is retroactive which applies to

past acts or neglects, and it is not open to that objection

if it applies to future acts and neglects, even though

these acts or neglects may be related indirectly to

existing matters. The action of these statutes is al-

ways entirely prospective. It is future defaults and

forfeitures which they relieve against. The sending of

notices for future premiums comprises the whole scope

of the acts and they relate in no way to past

transactions.
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4, Under the statute of 1897 this action cannot he

maintained.

We have maintained that this matter of notice is

always within the control of the legislature, and that

any statute or modification of a statute may be made

applicable to existing contracts. The repeal in 1892

of the act of 1877, and the subsequent repeal of the

act of 1892 by the act of 1897, completely obliterated

the earlier act, in each instance, from the statute book,

as regards existing contracts as well as future ones;

and the reservation of accrued rights found in the act

of 1892 was merely operative on past defaults, pre-

venting the insurance companies from thereafter de-

claring a forfeiture therefor. Thenceforth, we have

contended, the only statute operative, whether as re-

gards existing contracts or new ones, was the later

act, and we have argued that the act of 1892 was itself

to be construed as applicable to policies issued after

the act of 1877, even though not renewed after the

act of 1892 was passed, the same considerations being

applicable to the act of 1897, which, since its passage, is

the only one in force on the subject matter.

It only remains, then, to discuss the effect of the

act of 1897 on the policy in suit here. The act, as

before stated, went into effect April 8, 1897. On the

following June 30, a premium on this policy fell due

and Yv^as not paid. The insured died on November 17,

1898, and this action was commenced November 16,

1900 (Trans, p. 14)—over a year from the day upon

which default was made in payment of such premium.
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may declare a policy forfeited, even without any notice,

but shall not do so until one year after default. The

only notice called for, however, is a notice sent to the

insured or the assignee at his or her last known post

office address in the State of New York. Neither the

insured nor the assignee had any such post office

address; and there is a further provision in the act

that no suit shall be maintained under a forfeited policy

unless the same is instituted within one vear after

default in the payment of premium. This suit was

not instituted within the time there prescribed. If

it be contended that, as the insured died after the

expiration of a year from the time of such default,

the statute, under our construction, works a hardship

upon plaintiff in error by summarily cutting off all

her right to litigate this policy by contemplating the

commencement of a suit upon it before the death of the

person claimed to be inursed thereunder, it must be

borne in mind that the contract itself, the w^ritten

agreement of the parties, provided for the absolute

forfeiture of the policy on the failure to pay premiums

thereon in advance when due, or within thirty days

thereafter; and the previous act of 1892, as so de-

clared in the Rosenplaenter case, supra, merely sus-

pended the operation of that part of the contract. If

the insured continued to make default in the payment

of his premiums when due, contrary to his express

stipulation with the insurance company, he ran the risk

of having the legislative act upon which he perhaps

relied further amended or altogether repealed at any
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session of the New York legislature, and of thereby

having his contract with the company re-instated in

every particular. He preferred, however, to run this

risk rather than to pay his premiums—to take the

chances of getting something for nothing, of getting

msurance without paying for it. But he lived a little too

long for the success of his scheme, or that of plaintiff in

error. The law-making body of the State of New York,

realizing the injustice done to insurance companies by

the act of 1892, amended it so as to make its pro-

visions more reasonable to them, and consequently to

the vast army of policy-holders who are likewise in-

terested in preserving intact, as far as they can do

so, the funds of such companies for those who are

legitimately entitled thereto, by meeting their obliga-

tions in this regard; and the possibility of such a case

arising as that presented here, where, on a two year's

premium note which was never paid (and which was

in fact returned to the maker) and the avoidance there-

after of any payment of premium whatsoever in

advance or otherwise during a further considerable

period, a claim for the full amount of insurance is

presented to the Company, is sufficient to demonstrate

the shortcomings of the previous act.

McDougald lived over a year and a half after the

act of 1897 became effective. Although he and his

assignee were charged by law with knowledge that the

policy became forfeited under that act on expiration

of a year from the time of making default in payment

of premium, neither of them chose to take any legal

steps to determine whether or not the policy was still
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a binding obligation on the company, assuming that

the limitation of time for bringing a suit against the

company did not commence until a default had been

made in the payment of premium of June 30, 1897.

We do not understand, however, that plaintiff in

error makes any claim to right of recovery in this

action, if the act of 1897 is to be construed as appli-

cable to the policy in suit. That she has no such right

seems too clear to further consume the time of the

court with argument upon that point.

III.

IF THE ACT OF 1897 IS NOT HERE APPLICABLE, THEN
THE POLICY IN SUIT BECAME FORFEITED ON FAILURE

OF THE INSURED OR PLAINTIFF IN ERROR TO PAY
THE PREMIUM THEREON WHEN DUE, AND IN SUFFER-

ING IT TO REMAIN UNPAID FOR A MONTH THERE-

AFTER, EVEN WITHOUT NOTICE OF SUCH DEFAULT.

We have heretofore seen that if the act of 1897 did

not apply to the policy in question, then there was no

notice law applicable to it, and it is governed by its

own terms.

The policy provided that it was made

"in consideration of the written application for

this policy, which is hereby made a part of this

contract, and in further consideration of the sum
of six hundred and thirty-nine dollars and

cents, to be paid in advance (being the premium
for two years' term insurance), and of the pay-

ment of four hundred and sixty five dollars and

cents (being the life premium), on the thirtieth
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day of June in every year thereafter during the

continuance of this policy" (Trans, p. 3).

It was further provided in the policy that

"if any premium is not paid on or before the

day when due, this policy shall become void, and
all payments previously made shall remain the

property of the company, except as hereinafter

provided.

"A grace of one month will be allowed in pay-

ment of subsequent premiums after this policy shall

have been in force three months, subject to an

interest charge at the rate of five per cent per

annum for the number of days during which the

premium remains due and unpaid" (Trans, p. 7).

Furthermore, the laws of this State require no notice

of default in making payment of premium in order

to render a policy void; and, although it is admitted

that the application for the policy provided that the

latter should be construed according to the laws of

the State of New York, nevertheless, even if we as-

sume for the purpose of argument that the laws of

that State required the giving of a particular notice

as a condition precedent to declaring the policy for-

feited, nevertheless, as every instrument should be so

construed, if possible, as to give effect to all its parts,

it may be fairly contended that all that is meant by the

provision referred to is that the policy issued thereon

is to be governed by the laws of the State of New

York, where the latter is not inconsistent with the tenns

of the former, especially when we consider that ex

propria vigore the notice laws of that State have

no extra-territorial eifect.

Mutual Life Ins. Co. v. Hill, post.
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The provisions in the policy hereinbefore quoted are

unambiguous and not susceptible of any other con-

struction than that apparent upon their face. There

is no rule for the construction of an instrument whose

terms are plainly expressed and well settled. Other-

wise, the terms of the policy are contradictory in this

respect, under the assumption just referred to, and we

must then resort to the rule of construction that a

specific provision in the instrument, i. e., one expressly

requiring payment of premium within a given time as

a condition precedent to the enjoyment of any benefits

thereunder, takes precedence over a general provision,

inconsistent therewith, i. e., one making the laws of a

State other than that where the instrument was made

and which, let us assume, require the giving of a pre-

scribed notice as a condition of forfeiture, applicable to

the contract contained in such instrument.

Mutual Life Ins. Co. v. Hilly post.

And we may resort to the further rule that the later

expression of the minds of the parties, which in

the policy under consideration relates to the payment

of premiums, controls the earlier expression in the

application for the policy inconsistent therewith, which

here provides for the applicability of the New York

laws.

We take it that the foregoing rules of construction are

too well established to require the citation of any further

authority in their support. It follows, therefore, that,

despite the New York statute upon the subject, which

vre have temporarily assumed provided to the contrary,

payment of premium when due is an indispensable
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prerequisite to the recovery upon the policy in suit. As

we have heretofore seen, such payment was not made.

IV.

THE POLICY WAS ABANDONED PRIOR TO McDOUGALD'S

DEATH.

The defense based upon the abandonment of the policy

is predicated upon the action of the assured before re-

ferred to and his failure and that of the alleged assignee

of the policy to make any payment of premiums there-

on. The failure to pay the note given for the larger

part of the first two years' term insurance—in fact

its return to McDougald, the maker, together with the

small payment of money which had accompanied it

—

was in harmony with the like failure to pay any sub-

sequent premium whatsoever, and indicated a design

on his part to abandon the contract. AVhether the pol-

icy was thus abandoned before or after any assignment

thereof is immaterial; for absolutely nothing was done

by any one connected with the policy to keep it alive.

The Supreme Court of the United States has held in a

number of recent cases that, regardless of the com-

pany's failure to send the notice required by the statute

then existent, the comjDany was entitled to treat as aban-

doned a policy upon which no papnent of premimns had

been made for several years. See

Mutual Life Ins. Co. v. II ill, 193 U. S. 551;

Mutual Life Ins. Co. v. Phinney, 178 U. S. 327;

Mutual Life Ins. Co. v. Sears, id. 345;
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Mutual Life Ins. Co. v. Hill, id. 347

;

Mutual Life Ins. Co. v. Allen, id. 351.

V.

HAVING REGARD TO THE CHARACTER OF THE CONTRACT,

PLAINTIFF IN ERROR CANNOT ENFORCE IT BECAUSE
NEITHER SHE NOR THE INSURED HAS PERFORMED
THE AGREEMENT ON THEIR PART TO BE PERFORMED,

TO WIT, THE PAYMENT OF PREMIUMS.

Several decisions of the Supreme Court of the United

States furnish us with the best commentary we could

desire upon this subject. In the case of

New York Life Ins. Co. v. Statham et al., 93

U. S. 24,

the court said:

i<* * * Promptness of payment is essential in

the business of life insurance. All the calculations

of the insurance company are based on the hypo-

thesis of prompt payments. They not only cal-

culate on the receipt of the premiums when due,

but on compounding interest upon them. It is on

this basis that they are enabled to offer assurance

at the favorable rates they do. Forfeiture for

non-payment is a necessary means of protecting

themselves from embarrassment. Unless it were

enforceable, the business would be thrown into

utter confusion. It is like the forfeiture of shares

in mining enterprises, and all other hazardous un-

dertakings. There must be power to cut oif un-

profitable members, or the success of the whole

scheme is endangered. The insured parties are

associates in a great scheme. This associated

relation exists whether the company be a mutual
one or not. Each is interested in the engagements
of all ; for out of the co-existence of many risks

arises the law of average, which underlies the
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whole business. An essential feature of this

scheme is the mathematical calculations referred to,

on which the premiums and amounts assured are

based. And these calculations, again, are based

on the assumption of average mortality, and of

prompt payments and compound interest thereon.

Delinquency cannot be tolerated nor redeemed,

except at the option of the company. This has

always been the understanding and the practice in

this department of business. Some companies,

it is true, accord a grace of thirty days, or other

fixed period, within which the premium in arrear

may be paid, on certain conditions of continued

good health, etc. But this is a matter of stipu-

lation, or of discretion, .on the part of the particu-

lar company. When no stipulation exists, it is

the general understanding that time is material,

and that the forfeiture is absolute if the premium
be not paid. The extraordinary and even desper-

ate etforts sometimes made, when an insured per-

son is in extremis, to meet a premium coming

due, demonstrates the common view of this matter.

*^The case, therefore, is one in which time is

material and of the essence of the contract. Non-

payment at the day involves absolute forfeiture,

if such be the terms of the contract, as is the case

here. Courts cannot with safety vary the stipu-

lation of the parties by introducing equities for the

relief of the insured against their own negligence.''

In the case of

Mutual Life Ins, Co. v. Phinney, 178 U. S. 327,

the court said:

*'The contract of insurance is a peculiar con-

tract, especially when made with a mutual insur-

ance company, for although in tenns a contract

with a corporation it is in substance a contract

between the insured and all other members of that

company. * * * Now, whether the insurance

company, if the law of New York be applicable,
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could insist upon a forfeiture without giving the

notice prescribed by the statutes of that state, and,

enforcing it, forfeit all premiums paid, all obliga-

tion for the return of the surrender value, all

right of the insured by subsequent payments to

continue the policy in force, is one question. But
it is a very different question whether the execu-

trix of the insured, after his long delinquency in

the payment of premiums, can enforce the contract

as against the other insured parties, thereby dim-

inishing their interest in the accumulated reserve.

Ordinarily no one can enforce a contract unless

on his part he performs the stipulated promise,

and it may be that this rule is operative in tliis

case. We do not care to decide the question, and
only mention it for fear that it should be assumed
we had overlooked it.''

We quote somewhat in extenso from the case of

Mutual Life Ins. Co. v. Hill et al., 193 U. S. 551

:

''Under those circumstances the insured failed

to pay, and continued such failure for four years

prior to his death. Yet, notwithstanding his fail-

ure to perform his part of the contract—and per-

formance by the insured underlies the obligation

of the insurance company to perform on its part

—

this action was brought to compel the same per-

formance by the company that would have been

due if he had performed. It is simple justice

between two parties to a contract containing de-

pending stipulations that neither should be per-

mitted to exact performance by the other without

having himself first performed. It is true cases

arise in which one party is enabled to take advan-

tage of some statutory provision and exact com-

pliance from the other without having himself

complied, and courts may not ignore the scope

and efficacy of such statutory provisions ; but,

nevertheless, a judgment for failure to perform

against one party in favor of the other, when the

latter was the first delinquent, is offensive to the
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sense of righteousness and fair dealing. We have

had before us a series of eases coming from the

same jurisdiction in which, when the insured had,

for a series of years, neglected to pay their insur-

ance premiums or perform their parts of the insur-

ance contract, their heirs or beneficiaries have, on

their deaths, sought to obtain judgments against

the insurance company for the amounts which

would have been due on the policies if the insured

had performed their stipulations in respect to the

payment of premiums. Courts have always set

their faces against an insurance company which,

having received its premiums, has sought by tech-

nical defenses to avoid payment, and in like man-
ner should they set their faces against an effort

to extract payment from an insurance company
when the premiums have deliberately been left

unpaid. We cite with approval the decision of the

Supreme Court of Washington in a recent case

{Lone V. Mutual L. Ins. Co.) decided December
21, 1903, and reported in 74 Pac. 689, in which,

as in this case, the insured made payment of

one premium and then lived years without making
further payment, and in which the court said, in

reference to the New York statute here relied upon,

and the conduct of the insured:

^' 'The statute, it is time, provides that no life

insurance company shall have power to declare

forfeited or lapsed any policy by reason of the

non-payment of any annual premium, unless notice

be given in a specified manner; but a statute must
be construed, and its provisions enforced, with

reference to its objects; and the legislature, taking

into consideration the infirmities of memor^^, en-

acted this statute for the purpose of preventing

insurance companies from taking what, in homely
phrase, is termed "snap judgment on its patrons,

thereby depriving them of the benefit of contracts

by reason of slight neg'^ligence on their part, and
when there was no real intention to rescind—

a

beneficent and just law if enforced in the spirit
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of its enactment, but oppressive and unjust if con-

strued with narrow and literal exactness.***********
^' *We are satisfied that the thought never oc-

curred to Rex during liis lifetime that he had
a claim against this company on the po'licy which
had been issued so many years before, or, if he
did, after the lapse of any appreciable time, it was
a dishonest thought, for he knew that he had not

performed the duties which devolved upon him
under the contract, and that he had no rights there-

under; and there seems to be no just reason w^hy

his administrator should demand rights which he

had virtually waived. In Shutte v. Thompson, 15

Wall. 151, 21 L. ed. 123, where a party was stand-

ing upon his statutory right in relation to the

notice concerning the depositions, the court said

that it was not doubted that all the provisions

of the statute respecting notice to the adverse

party could be waived by him; that a party could

waive any provision, either of a contract or of

a statute, intended for his benefit; and that, if a

course of action on his ]oart had misled the other

party, he ought not to be allowed to avail him-
self of his original rights, because, under such

circumstances, he would be availing himself of

what was substantially a fraud, and that he should

not be allowed to reap any advantage from his

own fraud.***********
" 'From every consideration of justice and fair

dealing, we think the respondent should not be

allowed to recover in this case\'*

See, further.

Lone V. Mutual Life his. Co, (Wash.) 74 Pac.

689.
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In line with the foregoing decisions it has been held

that a court will not strain language in order to avoid

the forfeiture of a policy.

Banholzer v. New York Life Ins. Co., 178 U. S.

402;

Belding v. N. W. Nat. Life Ins. Co. (Wis.)

XXXII (N. S. 12) Ins. L. J. 434-436, 453.

Other defences interposed by defendant in error in

the court below were based upon the evidence which,

as we have seen, has not been brought before this

court. We respectfully submit, however, that it al-

ready sufficiently appears that the learned trial court

committed no error in granting judgment for defendant

in error, and that such judgment should be affirmed.

Charles Page,

Edward J. McCutchen,

Samuel Knight,

Counsel for Defendant in Error,


